8

STATE OF NORTH CAROLINA

COUNTY OF GASTON
IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
09 CVS 2201

TAI SPORTS, INC.,

Plaintiff,

v. 

JEFFREY LEE HALL, TRACEY HALL, JEFF HALL SPORTS, INC., JEFFREY LEE HALL d/b/a “WORTH SPORTS,” “BAT-R-UP,” “WSL,” and/or “JEFF HALL GRAPHICS,” TKL ELECTRICAL SERVICES, INC., C.H. & SONS CONSTRUCTION COMPANY, INC., WORTH SPORTS, LLC, a  subsidiary of the JARDEN CORPORATION, BRANDON ROBERTS, RODNEY WALKER a/k/a crestchargers13@yahoo.com, MIKE CALDWELL, TRACI P. BRADLEY, TED W. HARRIS, SHELLY A. (“Moe”) NEAL, ANDREW BENFIELD, DEWEY McKINNEY, and MIKE CORNELL,

Defendants.











ORDER

Before the Court is Plaintiff’s Motion for Preliminary Injunction.  After considering the Court file, the Motion, the briefs and supporting materials filed by the parties, and the arguments of counsel at a hearing held on 1 June 2009, the Court DENIES the Motion.
SUMMARY OF THE FACTS
Plaintiff TAI Sports, Inc. (“TAI”) is a California corporation with a place of business in Gastonia, North Carolina.  (Am. Compl. ¶ 1.)  TAI sells a variety of softball apparel products.  (Am. Compl. ¶¶ 18–19.)  The company has been in business since 2005.  (Am. Compl. ¶ 18.)
Defendant Jeffery Lee Hall (“Hall”) lives in Gaston County, North Carolina.  (Am. Compl. ¶ 2.)  Hall is a professional softball player.  (Am. Compl. ¶ 20; Counterclaim ¶ 12.)  He has a sponsorship agreement with Defendant Worth Sports LLC (“WORTH”) that allows him to sell WORTH products.  (Hall Second Aff. ¶ 6, May 27, 2009.)  Hall also operates a number of other businesses, including Jeff Hall Sports, Inc., TKL Electrical Services, Inc., and C.H. & Sons Construction Company, Inc., all of whom are named Defendants in this action. The Court will refer to Hall and his related businesses as the “Hall Defendants.”  (Am. Compl ¶¶ 4–7.)
In its Amended Complaint, TAI alleges that Hall was retained to oversee the operations of TAI’s East Coast Distribution Center (the “ECDC”) in Gastonia, North Carolina, from approximately November 2006 through 2 March 2009.  (Am. Compl. ¶¶ 25, 34.)  According to TAI, at some point during Hall’s tenure, he was named President of the ECDC.  (Am. Compl. ¶ 22.)  Hall was also granted secondary signatory authorization on a checking account TAI opened for the ECDC.  (Am. Compl. ¶ 23.) According to Plaintiff, the signature card signed by one of its principals with respect to the ECDC checking account required dual signatures on checks over $10,000.00.  (Carlos Vega. Supp. Aff. ¶ 9.).  The card on file with the Bank, however, which Plaintiff denies was signed by its principal, does not have such a limitation.  (Carlos Vega. Supp. Aff. ¶ 9.) 
Plaintiff further asserts that, between November 2006 and 2 March 2009, the Hall Defendants misappropriated over $1 million in cash and inventory via “unauthorized cash reimbursements, embezzlement of cash receipts, removal and conveyance of inventory, fraudulent representation of implied authority and ownership over TAI funds, name, and assets, the unauthorized solicitation of clients (customers and vendors) from TAI to Jeff Hall in breach of his fiduciary duties, the unauthorized use of employee time, unauthorized subleasing (leasing/renting) of premises, and unauthorized personal use of TAI’s premises.”  (Am. Compl. ¶¶ 35–36.)
	On or about 9 February 2009, Plaintiff retained a fraud investigator (Mr. Paul Preciado), who prepared a report outlining the following preliminary estimate of Plaintiff’s losses:
	Cash disbursements by Hall from ECDC’s checking account in the amount of $62,504.00;


	Deposits of TAI funds into accounts maintained by Hall in the amount of $30,509.00;


	Use of TAI resources and client information to sell WORTH products and embezzle TAI inventory in the amount of $54,216.00;


	Use of TAI assets and employees to promote Hall’s personal business activities, at an estimated cost of $69,940.00; and


	Missing and removed inventory from 2007 through March 2009, in the amount of $858,481.00.


(Preciado Report 3–17.)

The Hall Defendants have denied the material allegations of Plaintiff’s Amended Complaint and asserted counterclaims, including a claim for defamation relating to Plaintiff’s contention that Hall embezzled funds and assets from TAI.
Among other things, Hall denies that he (1) worked for TAI, (2) served as President of TAI’s ECDC, or (3) received a salary from Plaintiff.  (Hall Aff. ¶¶ 3, 11–12, May 28, 2009.)  According to the Hall Defendants, TAI sought to capitalize on Hall’s “renown and popularity in professional slow pitch softball” by using him as a pitchman for Plaintiff’s products.  (Mem. Law Opp. Pl’s. Mot. Prelim. Inj. 4.)  In return, TAI agreed to provide Hall with various products free of charge and to allow Hall to sell WORTH products through the ECDC.  (Hall Aff. ¶¶ 7, 26, May 28, 2009; Hall Second Aff. ¶ 6, May 27, 2009.)
Hall admits he was a signatory on Plaintiff’s checking account but denies he personally prepared any of the checks complained of by TAI.  (Hall Aff. ¶¶ 8, 9, May 28, 2009.)  Hall contends further that all the checks he signed were prepared by TAI’s former office manager, who submitted them to Hall for his signature at the express direction of Carlos Vega, one of Plaintiff’s principals. (Hall. Aff. ¶ 9, May 28, 2009; Bradley Aff. ¶ 5.) TAI’s former office manager corroborates Hall’s contention.  (Bradley Aff., May 27, 2009.) 
Hall asserts that he agreed to this arrangement as a favor to Carlos Vega, (Hall Aff. ¶¶ 8, 9, May 28, 2009.)  According to Hall, Carlos Vega asked for his help in this “limited way” because Vega (who lives and works in California) “did not want to deal with the logistics of having checks from a Gastonia, NC bank sent to California for him to sign, and did not have a relationship with the TAI employees that would be working at the warehouse in Gastonia.”  (Mem. Law Opp. Pl’s. Mot. Prelim. Inj. 6 n.2 (citing Hall Aff. ¶ 8, May 28, 2009).)      
At the hearing on the Motion, Plaintiff requested (1) a preliminary injunction freezing and imposing a constructive trust over the assets of the Hall Defendants pending a trial on the merits, or (2) appointment of a receiver to ensure that the assets purportedly embezzled by the Hall Defendants are not further transferred or disposed of.  Plaintiff also sought an accounting from the Hall Defendants for “all revenue and expenses incurred and/or generated from November 2006 through March 31, 2009.”  (Br. Supp. Pl’s. Mot. Prelim. Inj. 5.) 
LEGAL STANDARD
In North Carolina, a court may issue a preliminary injunction in three situations:  (1) when it appears the plaintiff is entitled to the relief demanded, and the relief consists of restraining the commission or continuance of some act that would produce injury to the plaintiff; (2) when it appears that a party to litigation is doing, threatening, or about to do some act in violation of the rights of another party to the litigation and tending to render any judgment entered in the litigation ineffectual; and (3) when it appears the defendant threatens or is about to remove or dispose of his property with the intent to defraud the plaintiff.  N.C. Gen. Stat. § 1-485 (2007). 
The cases have interpreted this statute to mean that a preliminary injunction will issue only upon a showing that (1) there is a likelihood of success on the merits of the movant’s case, and (2) the movant will likely suffer irreparable loss unless the injunction is issued or if, in the opinion of the court, an injunction is necessary to protect the movant’s rights during litigation.  Ridge Cmty. Investors, Inc. v. Berry, 293 N.C. 688, 701, 239 S.E.2d 566, 574 (1977).  An “irreparable” injury is one that cannot be remedied by money damages.  Frink v. N.C. Bd. of Transp., 27 N.C. App. 207, 209, 218 S.E.2d 713, 714 (1975) (citing Gause v. Perkins, 56 N.C. 177 (1857)).  
Under section 1-502 of the North Carolina General Statutes, the Court may appoint a receiver before judgment “when [a party] establishes an apparent right to property which is the subject of the action and in the possession of an adverse party, and the property or its rents and profits are in danger of being lost, or materially injured or impaired.”  N.C. Gen. Stat. § 1-502 (2007).
North Carolina courts have long recognized both the appointment of a receiver and the issuance of a preliminary injunction as extraordinary remedies.  E.g., Neighbors v. Evans, 210 N.C. 550, 554, 187 S.E. 796, 798 (1936) (“The courts look with jealousy on the application for the appointment of a receiver.  It is ordinarily a harsh remedy.”); A.E.P. Indus., Inc. v. McClure, 308 N.C. 393, 401, 302 S.E.2d 754, 759 (1983) (“[A] preliminary injunction is an extraordinary measure taken by a court to preserve the status quo of the parties during litigation.” (quoting Ridge Cmty. Investors, 298 N.C. at 701, 239 S.E.2d at 574)). 
RULING
Plaintiff has not met its burden to show a likelihood of success on the merits.  The affidavits and other evidence of record demonstrates that there is a substantial dispute as to the precise business relationship between TAI and Hall and, in particular, the scope and terms of the consent (if any) granted by TAI to Hall to run his businesses using Plaintiff’s facilities and personnel.
Additionally, the report prepared by Plaintiff’s fraud investigator purporting to outline the evidence of the Hall Defendants’ unlawful conduct, while certainly voluminous, is difficult to decipher, and its findings are largely conclusory.
The Court is also skeptical of Plaintiff’s preliminary calculation of damages contained in the report.  According to Plaintiff’s fraud expert, TAI suffered over $800,000.00 in damages because of the Hall Defendants’ alleged pilfering of TAI’s inventory.  The report, however, is excruciatingly cryptic in its support for the claim.  As best the Court can tell, however, it appears that Plaintiff’s expert allocates almost $500,000.00 of the claim to lost revenue or profit that TAI would have earned but for the stolen inventory. 
Plaintiff would certainly be entitled to recover the cost of the allegedly pilfered inventory should it prevail on its claims.  North Carolina courts, however, “have long held that damages for lost profits will not be awarded based upon hypothetical or speculative forecasts of losses.”  Iron Steamer, Ltd. v. Trinity Rest., Inc., 110 N.C. App. 843, 847, 431 S.E.2d 767, 770 (1993).  In this case, the Court is unable to discern how Plaintiff’s expert arrived at his estimate of lost revenues.  Moreover, the Court notes that TAI is a relatively new enterprise, having been formed in 2005, and the record is silent on Plaintiff’s history of profitability, if any.  
And while North Carolina law has no per se rule precluding an award of damages for lost profits where a business has no recent record of profitability, such businesses, like 
established businesses, must prove such damages with reasonable certainty.  Olivetti Corp. v. Ames Bus. Sys., Inc., 319 N.C. 534, 546, 356 S.E.2d 578, 585 (1987) (citing Weyerhaeuser v. Supply Co., Inc., 292 N.C. 557, 234 S.E.2d 605 (1977)).  Put another way, Plaintiff must show “that the amount of damages is based upon a standard that will allow the finder of fact to calculate the amount of damages with reasonable certainty.”  Id. at 547–48, 356 S.E.2d at 586 (citing Midgett v. Highway Comm’n, 265 N.C. 373, 144 S.E.2d 121 (1965)).  Plaintiff’s evidence here falls short of proving its lost revenue or profits with reasonable certainty, and thus, Plaintiff has not shown a likelihood of success on the merits of a substantial portion of its claim.  
Irrespective of the merits of Plaintiff’s claims, a preliminary injunction freezing the Hall Defendants’ assets and/or appointing a receiver is not appropriate here because Plaintiff has not demonstrated irreparable harm.  In that regard, “‘[i]t is not enough for the plaintiff to allege simply that the commission or continuance of the act will cause him injury, or serious injury, or irreparable injury; but he should allege the facts, from which the court may determine whether or not such injury will result.’”  Pharr v. Garibaldi, 252 N.C. 803, 815, 115 S.E.2d 18, 27 (1960) (citing McIntosh, North Carolina Practice and Procedure § 853(2)).
At bottom, this is a case where Plaintiff seeks money damages.  Plaintiff is asking the Court to issue a preliminary injunction to prevent the Hall Defendants from rendering a monetary judgment against them unenforceable.  Plaintiff, however, has not sustained its burden to show that it will suffer irreparable injury should the injunction not issue.  Specifically, there is no evidence in this record that the Hall Defendants have fraudulently transferred assets (whether those purportedly belonging to Plaintiff or their own) to a third party or taken any other action to thwart Plaintiff’s ability to recover damages should it prevail on the claims.  
Finally, the Court is persuaded by the contentions of the Hall Defendants that freezing their assets and/or appointing a receiver would create an undue hardship by disrupting their business operations.
Accordingly, after balancing the relative equities in this case, the Court, in its discretion, DENIES the Motion for Preliminary Injunction and for the Appointment of a Receiver.  The Court also DENIES Plaintiff’s request for an accounting.  Such a remedy is of little practical utility in this case, given that Plaintiff has in its possession most, if not all, of the relevant information to press its claims and may pursue in discovery whatever additional information it believes necessary. 
CONCLUSION
	The Court DENIES the Motion for Preliminary Injunction in its entirety. 
	
SO ORDERED, this the 25th day of June, 2009.

						/s/ Albert Diaz
						Albert Diaz
						Special Superior Court Judge

